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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Adsing out of Order-in-Original No. MP/13/AC/Div-111/2O17-18~: 28.03.2018 issued by
Assistant Commissioner, Div-Ill, Central Tax, Ahmedabad-South

3791aaf a m qi uar Name & Address of the Appellant/ Respondent
Sukan Equipments Pvt. Ltd

Ahmedabad

at{ aaf ga 3r4la 3mar ari#ts rra aar & at az zg am? ufa zanRnf f 4at; mug er 3r@era6rh at
3fl za g=7tu area wadaaar &IAny person a aggrieved by this Order-ln-Appe;lal may file an appeal' or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1TffiT~ ciTT~ 3TN<A
Revision application to Government of India :

(ij) afe m a zrf sra ft gtR atan fa#t quermr zn or1 ala i m fcp"xfr ~ ~{ ~
avsmm i ma1 a ua rf 'B, m fa4) uen za arueta? az fa#l arum a fvft awgm i st 1=!f<'1 qfl ~fcpm m
<ITTf'f ~ "ITT I(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on ·goods exported to any country or terdtory outside India of
on excisable material used in the manufacture of the goods which are exported to any count. y
or territory outside India.

() zuRk yea at parafR na a are (aura zn.per vw) f.rma- fcl;"m Tfm •rrc;I "ITT I

(4) a#hu Gura gyca 3rf@rfzr, 1go4 #t ear ar Rt aag ·rg ma#i #a i gila ear al u-ar 7er urgf
aiaf gntrur 3ma fl Rra,r wanr, fa +ianaa, sq R@am, theft if6ra,a {u +aa, via rf, { fee6fl

: 110001 cITT c#l" ufAT ~ !(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

• proviso to sub-section (1) of Section-35 ibid:
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(i) Nd mITT faft zrg zntI fifRd TT= "CR m lffiYf a Raffoqt zrc a ma u 3n •
~~ cfi ITTc: cfi ~ it \JCT 'lfR"ct" cfi mITT fa@l ng zr Tar fufRaa &

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

zfe zrcen r qua fag fa Id cfi mITT (~ m~ cITT) RlITa fcnm Tf<TT lffiYf "ITT I

In case of goods exported outside India export to Nepal or Bhutan. without payment of

duty.
-3ifGara 6l 5are zye # :fTTIR a fg itqt #fee - # n{& ail hart-it z en g

Rua a 4aR@as argaa , or#tagr qfa at wr w zn arafa a#fefm (i.2) 1998 I 109 TI
Raga Ry Tg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~""""" W'S (3M@) f.loa,acll. 20o1 # fa o a aivfa lof.lil[<c om ,t,,or 1"/-B ii <I llffl ii. 0
)fa one 4fa 3mer hf« fetafl ra # ft a-sr gi arftat a at-at 4fa#i # er
fra and4ea faun um a1fez tsrr rat <. a zrgfhf # 3if et 3sz ii faff #t a yr
ra a arr €tr-s art6 4f ft g)ft a1Ry1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rule·s, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA. 1944, under Major Head of Account.

(2) Rf@Ga 3ma a rrr ugi vi=aa V C'fruf qt ura a "ITT "ctT ffl 200;...:. ~ 'l_fRfR cm~
a/k ugj ica vag Gara a wnar st it 1 ooo1- at #t 41a l Gg1

The revision application shall be a.ccompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

tr zyc, au Gara zyca vi aa a4)au mznf@au# ,fa 3r4le -­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.·

(1) @tusq gyea 3rf@1fr, 1944 cm tlffi 35-~/35-~ cfi 3fctTfc,:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) fRg 4Ra 2(«)a lg sar # srrat 6t 3r4ta, @htr i ft zrca, #tz
Gura zrca gi hara or4l#ha =mnf@au (fre) 6t ufaa &nu ff8at, 3rerarara sit-2o,
ea iRqz arqrus, #avf +T, 3-1€:\l-li:tltjli:t-380016

(a) To. the. west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rule.s, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4f g am?gr i a{ pa m#ii ar rhr sh at r@ts pa star # fry qt atgr 3qjri
a fan tr afe za qz a st g sf fa frat udl arf aa a fg zaenfe1fa rfl@tu
-mqTf@raw at g 374la u a€hr war alg am4at f}a unar &.l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
App.ellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

. .
(4) .-illlllC'lll?~ 1970 lfl2TT mrrm cCf~-1 cfi 3@'@ feffa fs; 3ri sr am Tea 3nag qenRe,f Ruf pf@rant a 3mt i re)a # a wf 'CJx xi1.6.50 tr'ff cj)f .-illlllC'lll ?

( Rease en afRe&I
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp ofRs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z sit vie iii at fiataa frrwrr cCr 3ITT ~ 'i:ZIFf~~mt '3'IT "ffl1TI?,
-~ 3qraa yea vi hara 3rah#q =ururf@raw1 (ruffaf@e,) fin, 1982 if R!%a ~ I

. ·Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ft gca, #tu urea zye vi hara anal4tu unf@raw (frec), # ffl 3NrC'1T cfi l=ffl=@ if
aizi zia (Demand)~ "cts (Penalty) cBT 10% LJcl" star al 3#7arr ?k 1zrifa, 3f@rsr ra a-.r-rr 10~ ~
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

0 ~~~rc;:q,3th'WIT cR"<t~' ~nf.i:R,r~"~cfii" J=fraT"(Duty Demanded) -
3 ·

(i) (Section)~ nD <t~ful-mft:rufti; ·
(ii) fc;l'm oR>0~c:~ cfii"ufti;
(iii) rd4fez fratafr 6hagar af@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)' ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) . amount payable under Rule 6 of the Cenvat Credit Rules.

zsr 3mr2gr a u 3fh qf@ear a mg szf area 3rzrar areas a -aus faa1fa zt ai fa z areas #
10%~ ~ 3ITT" ~~-a-us faatfa zt aa avs c); 10% aprarar "CR' cfi'I" "1T ~ ~I

In view of above, an appeal against this order shall-lie before the Trib_n(~~nt of
10% of the duty demanded where duty or duty and penalty are in dispu aloe"p~1t~/~k)ere
penalty alone is in dispute." t;r / ~.J\:; \'':'-.,I(.. '-..I ..........~ p (,
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ORDER-IN-APPEAL

V2/(ST)38/Ahd-South/18-19
»

·0

M/s Sukun Equipments Pvt Ltd., Plot No.2706, Phase-IV, GIDC, Vatva,

Ahmedabad (hereinafter referred to as 'the appellant') has filed the instant

appeal against Order-in-original No. 13/AC/Di-III/2017-18 dated

28,03.2018 (hereinafter referred to as 'the impugned order') passed by the

Assistant Commissioner, Central G.S.T., Division-III, Ahmedabad South

(hereinafter referred to as the adjudicating authority').

2. Briefly stated, the facts of the case are that the appellant is engaged

in manufacturing of Valves and parts thereof and also paying service tax.

During the course of the audit of the records of the appellant for F.Y. 2013­

14, 2014-15, 2015-16 and 2016-17, it was observed that the appellant had

paid rent totally amounting to Rs.1,80,000/- for each year to its Directors

Shri Gaurang K Sherawala. It appeared that in terms of the provisions of

section 68(2) of the Finance Act, 1994 read with rule 2(d) of the Service Tax

rules, 1994 and notification No.30/2012-ST as amended by notification no.

45/2012-ST, the appellant, as service recipient was liable to pay Rs.97,596/­

as Service Tax payable in respect of the said Rent expenses for the relevant

period. Therefore, a Show Cause notice F.No.VI/1(b)191/C-II/AP-

09/Ahd/2017-18 dated 27/11/2017 (hereinafter referred to as 'the SCN')

that was adjudicated vide the impugned order, where the said demand of

Service Tax amount of Rs.97,596/- has been confirmed under Section 73(2)

of the Finance Act, 1994 along with interest under section 75 of the Finance

Act, 1994 and a penalty of Rs.10,000/- has been under Section 77(2) of the

Finance Act, 1994.

2. Aggrieved by the impugned order, the appellant has filed the instant

appeal, chiefly, on the following grounds:

• The service tax is demanded on reverse charge basis in respect of the

property taken on rent from Shri Sherawal who is also Director of the

appellant; that Shri Sherawala is owner of the property and as a owner

he had given the property on rent to the appellant.

• The notification No.30/2012-ST is taxed to the payment made to the

Director for services as Director and in the instant case is is not that

any payments to the Director as liable to tax. Therefore, the issue is to

ascertain as to whether the payment of rent is as director of the

Company.

3. Personal hearing was held on 24/07/2018. Shri S.J.Vyas, Advocate

appeared on behalf of the appellant. The learned Advocate reiterated the

grounds of appeal.

4. I have carefully gone through the facts of the case on reco

submissions made by the appellant. The issue for decision before

0
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whether the appellant company was liable to pay Service Tax under Reverse
Charge Mechanism in terms of Rule 2(1)(d)(EE) of Service Tax Rules, 1994
read with Notification No.30/2012-ST dated 20/06/2002 towards Renting of

immovable property service received from Shri Gaurang K Sherawala

Directors of the appellant company.

5. In terms of Rule 2(1)(d)(EE) of Service Tax Rules, 1994, as amended

vide Notification No. 46/2012 dated 07/08/2012, the person liable for paying
tax in relation to service provided or agreed to be provided by a Director of a
company to the said company is the recipient of such service. Further in

terms of Notification No.30/2012-ST dated 20/06/2002, as amended vide
Notification No. 45/2012-S.T. dated 07/08/2012, in respect of services
provided or agreed to be provided by a Director of. a company to the said
company, 100% of the tax is payable by the person receiving the service.

· The demand invoking extended period along with interest has been
confirmed in the impugned order and penalty under Section 77(2) of FA,
1994 has been imposed on 'the appellant. The contention of the appellant in
the grounds of appeal is that the Renting of immovable property service

provided by the Directors were chargeable to Service Tax at the end of the
Directors and was not to be charged from the appellant because reverse

charge mechanism was not applicable to such services.

6. The undisputed fact in the present case is that the Director was being
paid Rent by the appellant company for hiring of immovable property.
However, it does not mean that the Director had rendered service to the
appellant company in their capacity as Director. The rent received by him in
his personal capacity and not in their capacity as Director of the appellant
company. Therefore, Service Tax was payable by the individual person and
there was no scope of recovering Service Tax from the appellant on Reverse
Charge Mechanism. The charge made by the department that the impugned
activity attracted Service Tax under the reverse charge mechanism in terms
of Rule 2(d)(EE) of Service Tax Rules, .1994 and Notification No.30/2012-ST
as amended is based on the incorrect surmise that the Directors were
providing the said services in their capacity as Directors. Therefore, the
demand for Service Tax and interest as confirmed in the impugned order is
not sustainable and is liable to be set aside. Since the demand is set aside,
the question of demanding interest under Section 75 of FA and imposition of

penalty under Section 77(2) of FA dose not arise.

7. In view of the above discussion, the impugned order is liabl o e set

aside and I do so. The appeal filed by the appellant is allow <7.,
$$
re w s.°.

o ·«
¢



3flasafrt i 6l n{ smfta Puzrl 3a?la alb h f@nu war el
The appeal filed by the ·appellant stands disposed of in the above6.
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Attested

as.a%
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.
To
M/s Sukun Equipments Pvt Ltd.,
Plot No.2706, Phase-IV,
GIDC, Vatva, Ahmedabad

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad South.
3. The Additional Commissioner, C.G.S.T (System),Ahmedabad South.
4. The A.C / D.C., C.G.S.T Division-III, Ahmedabad South.
~rdFile.

6. P.A.
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